(=} @]my Classification Item No.
D ;

COUNCIL Open

Meeting: Employment Panel
Meeting date: 24" January 2023
Title of report: Amendments to Officer Employment Procedure Rules and

Disciplinary Procedure for Head of Paid Service, Monitoring
Officer and Chief Finance Officer

Report by: ClIr. Tahir Rafig, Cabinet Member for HR & Corporate Affairs

Decision Type: Council

Ward(s) to which All
report relates

Executive Summary:

Disciplinary Procedure for Head of Paid Service, Monitoring Officer and Chief
Finance Officer:

The Local Authorities (Standing Orders) (England) (Amendment) Regulations 2015
included new requirements for Local Authorities in relation to the independent
investigation process and disciplinary procedure for Chief Executives. In Bury, these
arrangements are set out within the ‘Officer Employment Procedure Rules’ within the
Council's Constitution.

The Joint Negotiating Committee for Chief Executive’s has recently reviewed how the
process for Chief Executives has been working in practice. As a result of the review, the
Chief Executives’ Handbook has been updated. This revised handbook constitutes the
conditions of service for Local Authority Chief Executives. A review has therefore been
undertaken of the arrangements set out in Bury to ensure they are aligned with the
updated handbook.

Whilst the handbook is for Chief Executives only, the intention in Bury is to retain our

current approach of a single set of arrangements for the Disciplinary Procedure for the
Chief Executive, Monitoring Officer and Section 151 Officer and the proposed changes
are therefore suggested to be applicable to the joint arrangements for all three officers.

The arrangements include the requirement to establish the committees below, on a
continuing basis, ensuring that the appropriate delegated powers have been conferred on
them:




. An Investigating and Disciplinary Committee (IDC) — Our Employment Panel act
asiDC

. An Appeals Committee — Our Employment Panel or Council act as the appeal
depending on the officer’s position

. An Independent Panel — Our policy includes details of who can be appointed as
independent panel members

Special Severance Payments

Following the introduction of the Statutory Guidance on the making and disclosure of
Special Severance Payments (SSP’s)by Local Authorities in England, a review of the
Council's Constitution and Scheme of Delegation is required to ensure this aligns with the
new requirements and includes a mechanism for the establishment of an independent
panel to consider payments to the Chief Executive, should this be necessary.

The revised Officer Employment Procedure Rules incorporating the Disciplinary
Procedure for Head of Paid Service, Section 151 Officer and Monitoring Officer and
revised arrangements for the approval of Special Severance Payments are appended for
endorsement by the Employment Panel and submission to full Council for their approval.

Recommendation(s)

The Employment Panel is asked to review the revised Officer Employment Procedure
Rules and commend these to Council for approval.


https://www.gov.uk/government/publications/special-severance-payments/statutory-guidance-on-the-making-and-disclosure-of-special-severance-payments-by-local-authorities-in-england
https://www.gov.uk/government/publications/special-severance-payments/statutory-guidance-on-the-making-and-disclosure-of-special-severance-payments-by-local-authorities-in-england

Key considerations

1.
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1.2

Background and Context

The Officer Employment Procedure Rules include the Council’s arrangements for
disciplinary action in relation to the Head of Paid Service, Monitoring Officer, Chief
Finance Officer (Section 151 Officer) and other Chief Officers and Deputy Chief
Officers. The following amendments/additions are proposed with reference to the
new Chief Executive’s handbook:

1.1.1 Aninitial filtering of any accusations will be undertaken to determine if
the issue requires full investigation

1.1.2 Periodicreviews of any suspension will be undertaken
1.1.3 Delegated Powers for the IDC (the Employment Panel) to exercise the
functions of the IDC as set out in the model procedure including a threshold

test

1.1.4 Removal of objections being sought from Members of the Cabinet in relation
to disciplinary outcomes

The Disciplinary Procedure for the Head of Paid Service, Section 151 Officer and
Monitoring Officer is presented as Appendix A within the Officer Employment
Procedure Rules and has been added/amended as follows:

1.2.1 Usual Declaration of Interest arrangements apply throughout the process

1.2.2 Officers may be accompanied in IDC meetings and meetings of the
Independent Panel

1.2.3 Fair notice will be given to enable the officer time to prepare an initial
response to the allegations

1.2.4 Alternative resolution methods, for example mediation should be considered
with formal action only taking place where the matter cannot be resolved
informally

1.2.5 Initial filtering/inquiries to determine if any substance to the allegation

1.2.6 Ability for an immediate suspension before the IDC has met

1.2.7 Whether or not the case meets the threshold for an independent investigator
to be appointed — the IDC to determine the investigator's terms of reference

1.2.8 The Council to designate an officer to administer the arrangements
1.2.9 The role of the IDC/Hearing

1.2.10 Arrangements relating to the Independent Panel



1.2.11 The principal decision to recommend dismissal to be taken by the IDC

1.2.12 The Council meeting to fulfil requirements for an additional level of
decision making necessary to demonstrate an effective appeal:

e To consider whether to approve the IDC recommendations to dismiss

e To act as the appeal mechanism against the dismissal/disciplinary
decision

1.3 A new section around Special Severance Payments (SSP’s) has been added to
the Officer Employment Procedure Rules outlining the revised arrangements for
the approval of SSP’s:

1.3.1 Currently, any payments made around the termination of employment
which are in excess of £100k require approval by full Council.

1.3.2 Rules around SSP’s now require a more robust approvals process to be
introduced. All payments of £20k and over in value upto £100k will require
approval from the Monitoring Officer, Section 151 Officer, Chief Executive
and Leader. Any payments under £20k can be approved by the Monitoring
Officer.

1.3.3 Where the proposed payment is to the Head of Paid Service, to avoid a
conflict of interest, the Employment Panel will oversee this and will appoint
an independent panel to approve the payment to the Chief Executive:

e This panel must comprise of 3 independent persons (or at least 2).

e The Independent Panel will make recommendations to the Employment
Panel and the decision will then go to Council for approval.

1.3.4 All payments will only be agreed in accordance with the Statutory Guidance
on the making and disclosure of Special Severance Payments (SSP’s) by
Local Authorities in England.

Community impact/links with Community Strategy

An up-to-date Constitution will ensure decision are taken lawfully and in an open and
transparent manner.

Equality Impact and considerations:

Under section 149 of the Equality Act 2010, the ‘general duty’ on public authorities is set
out as follows:

A public authority must, in the exercise of its functions, have due regard to the need to —


https://www.gov.uk/government/publications/special-severance-payments/statutory-guidance-on-the-making-and-disclosure-of-special-severance-payments-by-local-authorities-in-england
https://www.gov.uk/government/publications/special-severance-payments/statutory-guidance-on-the-making-and-disclosure-of-special-severance-payments-by-local-authorities-in-england
https://www.gov.uk/government/publications/special-severance-payments/statutory-guidance-on-the-making-and-disclosure-of-special-severance-payments-by-local-authorities-in-england

(a) eliminate discrimination, harassment, victimisation and any other conduct that is
prohibited by or under this Act;

(b) advance equality of opportunity between persons who share a relevant protected
characteristic and persons who do not share it;

(c) foster good relations between persons who share a relevant protected characteristic
and persons who do not share it.

The public sector equality duty (specific duty) requires us to consider how we can
positively contribute to the advancement of equality and good relations, and demonstrate
that we are paying ‘due regard’ in our decision making in the design of policies and in the
delivery of services.

Equality Analysis Please provide a witten explanation of the outcome(s) of either
conducting an initial or full EA.

The handbook is a nationally agreed document and will have been subject to the LGA’s
required equality impact assessment process.

An EIA of our policy and the revisions have been carried out with no negative impact
identified.

Assessment of Risk:

The following risks apply to the decision:

Risk / opportunity Mitigation

Legal Challenge An up-to-date Constitution will ensure
decisions are taken lawfully and in an
open and transparent manner.

Consultation:

The proposed changes have been shared with the Trade Unions

Legal Implications:

This report provides details on proposal arising from NJC changes, in order to
incorporate these changes in Bury Members are asked to approve the recommendation
and commend the changes to Council. If Members agree a report will be brought to
Council for approval.




Financial Implications:

There are no financial implications arising from this Report.

Report Author and Contact Details:

Caroline Schofield
Strategic Lead HR
c.j.schofield@bury.gov.uk



mailto:c.j.schofield@bury.gov.uk

Appendix

Section 8 - Officer Employment Procedure Rules
(Standing Orders relating to Staff)

4.8.6 Disciplinary Action - Head of Paid Service, Monitoring Officer and Chief
Finance Officer
(To be considered in conjunction with the Disciplinary Procedure for Head of
Paid Service, Section 151 Officer and Monitoring Officer - Appendix A)

(1) Where the matter cannot be resolved informally, an initial filtering will take place to
determine if the issue requires investigating.

(2) In some circumstances, the Council may consider that in order to clarify whether
there is any substance to the allegation or complaint, preliminary initial inquiries
should be undertaken before the Model Procedure is invoked. This would be
particularly appropriate where the matter has been raised under another procedure
such as a grievance and is not itself a disciplinary complaint. To enable this process
to happen the Council should nominate an officer who would most appropriately be
the Council’'s Monitoring Officer.

(3) Once itis determined that an investigation is required, the Head of Paid Service,
Monitoring Officer and S151-Chief Finance Officer may be suspended whilst the
investigation takes place into alleged misconduct. That suspension will be on full
pay and will be reviewed after two months and periodically thereafter as
appropriate.

(4) The Council must approve the dismissal or other disciplinary action in relation to the
Head of Paid Service, the Monitoring Officer or the S151-Chief Finance Officer
following the recommendation of dismissal or disciplinary action by the Employment
Panel (the Investigating and Disciplinary Committee - IDC) and an Independent
Panel.

« The IDC will have delegated powers to exercise the functions of the IDC as set
out in the model procedure. They have an important role in deciding whether
any allegations against the officer meet a ‘threshold test’ (see procedure in
Appendix A) which justifies further investigation, and then considering the report
of an independent investigator.

« The IDC will set up an initial meeting to inform the officer of the allegation, hear
any representations and evidence from the officer and determine whether or not
there is a case to answer. If it is determined that there is a case to answer an
independent investigator will be appointed.

« Following receipt of the investigation report the IDC will conduct a Hearing to
consider the findings/ recommendations of the independent investigator, hear
the officer's case and gquestion any witnesses.

« If a disciplinary sanction/dismissal is recommended the Panel will notify the
Director of People and Inclusion who will, through Democratic Services, notify
every Member of the Cabinet of the name of the person recommended to be
dismissed and relevant details of the sanction or dismissal.

The IDC's recommendation will then be put to an Independent Panel.
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(5) The Independent Panel will be established comprising of two or more independent
panel members:
« anindependent person appointed by the Council who is a local government
elector
« any other independent person appointed by the Council
« anindependent person who has been appointed by another Council

The Panel will:
« hear the evidence of the investigator
o hear oral representation from the officer
« hear the response/recommendations from the IDC
« ask questions of all parties

The Panel will consider all of the evidence and review the recommendations from
the IDC.

A report will be prepared by the Independent Panel for Council with a clear
recommendation as to whether or not they feel the officer should receive a
disciplinary sanction or be dismissed. If they disagree with the IDC's
recommendations to issue a disciplinary sanction or dismiss, the report should
include a clear rationale of the reasons why.

If the Panel are in agreement with the IDC's recommendations the officer should be
informed of this in writing and given the right of appeal.

(6) Under the 2015 regulations any decisionto issue a disciplinary sanction or dismiss
will be taken by full Council, who will take into account any advice, views or
recommendations of the Independent Panel.

A special meeting of Council will be convened and will take place at least 20
working days after the meeting of the Independent Panel.

At the meeting, which will also act as the officer's appeal if they have appealed, the
case will be reviewed (a full re-hearing will not take place). In addition:

« the officer will make representation first as this will effectively be their
opportunity to appeal

« the advice, views and recommendations of the Independent Panel will be taken
into consideration

« the conclusions from the investigation will be considered Council may decide:

« to remove the disciplinary sanction or determine a lesser sanction

« to overturn the dismissal and award a lesser sanction (formal warning or action
short of dismissal)

« to confirm the disciplinary sanction or dismissal of the officer Decisions must be
approved by way of a vote.



4.8.7 Disciplinary Action - Chief Officers and Deputy Chief Officers (other
than the Head of Paid Service, Monitoring Officer and Chief Finance
Officer)

The Employment Panel shall approve the dismissal of or other disciplinary action in
relation to Chief Officers and Deputy Chief Officers (other than the Head of Paid Service,
Monitoring Officer or the Chief Finance Officer).

4.8.8 Disciplinary Action - Other Officers

Other than hearing Appeals against dismissal, Councillors shall not be involved in the
dismissal of or disciplinary action in relation to any Officer below Deputy Chief Officer
except where such involvement is necessary for any investigation or enquiry into alleged
misconduct and also through the Council's Disciplinary, Capability and Related
Procedures as adopted from time to time, which may allow a right of appeal to Members
in respect of such action.



4.8.9 Special Severance Payments

(1)  Any Special Severance Payments (SSPs) made in excess of £100k require
approval by full Council.

(2)  Any and all payments of £20k and over in value upto £100k require approval from
the Monitoring Officer, Section 151 Officer and Chief Executive and Leader. Any
payments under £20k can be approved by the Monitoring Officer.

(3)  Where the proposed payment is to the Head of Paid Service, to avoid a conflict of
interest, the Employment Panel will oversee this and will appoint an independent
panel to approve the payment to the Chief Executive:

e This panel must comprise of 3 independent persons (or at least 2).

e The Independent Panel will make recommendations to the Employment Panel
and the decision will, ultimately be approved by Council

Accountability: Approvals:
Under £20,000 Monitoring Officer
Scheme of Delegation

£20,000 - £99,999 Chief Executive

Leader of the Council
S151 officer

Monitoring officer

£100,000+ Chief Executive
Leader of the Council
S151 officer
Monitoring officer

Full Council

Any Payment to the Chief A panel of atleast 2 independent people.
Executive
Employment Panel

Full Council
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Appendix A

Disciplinary Procedure for Head of Paid Service, Section 151 Officer and
Monitoring Officer

Background

The Local Authorities (Standing Orders) (England) Regulations 2001 (as amended
by the Local Authorities (Standing Orders) (England) (Amendment) Regulations
2015) provide a degree of protection for chief executives and certain statutory chief
officers (section 151 and monitoring officers) against unwarranted political
interference in their roles as Head of Paid Service, Section 151 Officer and
Monitoring Officer.

These changes have been incorporated into the Council Constitution.
Scope

This procedure sits alongside the Model Disciplinary Procedure and Guidance as
outlined inthe Joint Negotiating Committee for Local Chief Executives National
Salary Framework and Conditions of Service Handbook (updated 7 September
2022) and will be used to manage the disciplinary process for the Head of Paid
Service, Section 151 Officer and Monitoring Officer.

Should any cases involving allegations against any of these three officers also
implicate other officers and there is one investigation, this higher level procedure will
be used for all officers under investigation.

Where the procedure refers to a Hearing, the process will follow the Council's
Hearing Procedure.

Democratic Services, in conjunction with HR, will be responsible for arranging all
meetings / hearings.

The Council's usual declaration of interest arrangements apply throughout this
process and officers/members involved in the process should not engage with other
staff/the public in discussions of the case. Such actions will not only create adverse
publicity for the council and the officers but may create conflicts of interest and could
limit the role that those officers/councillors can then take as the case progresses.

Right to be accompanied

The JNC procedure provides that at all stages, officers have the right to be
accompanied by a trade union representative or some other person of their choice at
their own cost. The only exception being, if an emergency suspension needs to take
place where there is a serious risk identified.
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The disciplinary procedure cannot be delayed, however, due to the unavailability of
representative although every effort will be made to arrange dates that are mutually
convenient.

The statutory right to be accompanied applies in disciplinary hearings where
decisions around disciplinary action, a disciplinary sanction or an appeal are taken.
Officers may also be accompanied in IDC meetings.

Given the statutory requirement for an Independent Panel to meet to consider a
recommendation for dismissal, it would also be appropriate, where the officer is
attending that meeting, for them to be accompanied.

In these cases we will attempt to arrange dates suitable for all parties however,
should the officer's representative be unavailable to attend we will postpone the
Hearing for up to a week when the Hearing will go ahead regardless of the
representative’'s availability.

Fair notice will be given as far as possible to enable the officer adequate time to
prepare an initial response to the allegations or issues under investigation

Informal Resolution

If possible, an informal resolution should be sought and the Council will pay full
regard to the principles within the ACAS handbook. The advice of the Joint
Secretaries may also be sought. Alternative resolution methods, for example
mediation, should be considered. Formal action should be a last resort and only take
place where the matter cannot be resolved informally.

An initial filtering will take place to determine if the issue requires investigating.

In some circumstances, the Council may consider that in order to clarify whether
there is any substance to the allegation or complaint, preliminary initial inquiries
should be undertaken before the Model Procedure is invoked. This would be
particularly appropriate where the matter has been raised under another procedure
such as a grievance and is not itself a disciplinary complaint. To enable this process
to happen the Council should nominate an officer who would most appropriately be
the Council’'s Monitoring Officer.

Formal Procedure
Suspension

The decision to suspend the Chief Executive, S151 Officer or Monitoring Officer
must be considered carefully by the IDC taking into account the nature of the
allegations, the effect on the officer and potential reputational damage to the Council.

On rare occasions circumstances could arise which require an immediate
suspension before the IDC has a reasonable opportunity to meet, for example if the
allegations of misconduct are such that officer's remaining presence at work poses a
serious danger to the health and safety of others or a serious risk to the resources,
confidential information or reputation of the authority.
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It may also be necessary ifthe continuing presence at work of the officer might
compromise the investigation or impair the efficient exercise of the council’s
functions.

In these cases emergency suspension may be considered, subject to the suspension
being reviewed by the IDC at the earliest opportunity.

Ordinarily, the council’'s Chief Executive/Monitoring Officer will make the decision for
an emergency suspension to take place after consultation with the Chair of the IDC.

However, should the Chief Executive and/or Monitoring Officer be implicated in
disciplinary investigations at the same time, the Deputy Chief Executive has
delegated authority to suspend in relevant circumstances in conjunction with the
Leader of the Council and relevant Cabinet Member.

Suspension should be reviewed by the IDC after 2 months and periodically thereafter
as appropriate.

Investigating and Disciplinary Committee - initial meeting

As part of the procedure, an Investigating and Disciplinary Committee (IDC) is
required to be set up. This committee, who will have delegated powers to exercise
the functions of the IDC as laid down in the model procedure, has an important role
in deciding whether any allegations against the officer meet a ‘threshold test’ which
justifies further investigation, and then considering the report of an independent
investigator.

Cases will vary in complexity but the threshold test for the IDC in deciding whether to
appoint an Independent Investigator is to consider the allegation or matter and
assess whether:

e ifit were to be proved through an independentinvestigation, it would be such
as to lead to dismissal or other action which would be recorded on the chief
executive’s personal file and

e there is evidence in support of the allegation sufficient to require further
investigation

It is intended that this initial assessment as to whether the ‘threshold test’ has been
met is conducted as expeditiously as possible. Should the test be met the IDC wiill
arrange for the appointment of an Independent Investigator.

The panel will be politically balanced and will consist of a panel of at most five
members, including at least one cabinet member. Members appointed to the panel
should have no prior knowledge or conflicts of interest in the case/officer involved.
The Council's usual arrangements for declarations of interest will apply throughout
the process.

Prior to the initial meeting, the Council should shortlist three people (or less if three
are not available) from a list of independent investigators held by the Joint
Secretaries to conduct an investigation should the IDC decide that this is the
appropriate way forward.

13



The IDC's initial role will be to inform the officer of the allegations in writing, providing
any evidence that might require investigation. The officer will be invited to put
forward any written representations and evidence to the meeting (this includes any
written evidence from witnesses they wish to be considered at this stage). The officer
will also be invited to attend the meeting to make oral representations. If they do not
attend their written representations will be taken into account.

At the meeting, the IDC will consider any evidence presented by the officer, either in
writing or in person, and determine ifit is appropriate to call the witnesses at this
stage before any decisionis taken. The IDC may decide:

« no further formal action is taken, or

« there is a case to answer and an investigation is required, or

« to consider other actions (for example mediation, use of a different procedure,
mutual termination (within the realms of other relevant procedures) etc.)

If the IDC decides that there is a case to answer they will appoint an independent
investigator.

They will also consider if itis appropriate to suspend the officer. If the officer has
already been suspended under emergency powers, the IDC will review the decision
to determine whether or not the suspension stands at the earliest opportunity.
Suspension will be further reviewed by the IDC after 2 months and periodically
thereafter as appropriate.

The officer will be informed of the decision in writing.
Investigation

The Joint Secretaries hold a list of independent investigators who have been
selected for their suitability and experience for this work and who have received
training. Once the options of independent investigators from the list are determined
suitable by the Council, the officer will be invited to select an investigator from the list
(if no selection is made within 14 days of the names being supplied or there is more
than one officer under investigation and agreement cannot be reached, the Council
will select an investigator from the list).

The IDC will be responsible for deciding the terms of reference for the investigation
and for providing this and other information to the Independent Investigator. It will
also be in a position to discuss timescales for the investigation.

The Independent Investigator may approach the IDC at any point to seek further
guidance or clarification on issues which emerge during the investigation.

The role of the investigator will be to establish the facts and collate evidence. The
investigation should remain confidential, impartial, and should be speedy and
thorough.

They should operate on the basis of an independent investigation using his / her
powers to access information and interview witnesses.
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The investigator will prepare a report to the IDC outlining:

« the facts of the case

« findings and evidence

« their opinion as to whether or not they believe that the evidence gathered
supports the allegation and the need for disciplinary action to be taken

« their recommendations as to what disciplinary action they believe to be
appropriate

Before finalising the report, the Independent Investigator should consider whether
they should check the factual content of the report with the officers and other
witnesses as appropriate.

The Council will designate an officer to administer the arrangements. The
administering officer will ensure that the officer receives the Independent
Investigator's report simultaneously with the IDC.

IDC — Hearing

On receipt of the investigation report, the IDC will conduct a Hearing at which the
Independent Investigator will present his / her report and both the Council and the
officer will have the right to question them and to call and question each other’'s
witnesses. The IDC hearing should be conducted in accordance with the Council’s
Hearing Procedure.

The Independent Investigator must recommend any disciplinary action that appears
to be appropriate. At this stage clarity is important and a clear reasoned
recommendation should be given. The IDC will:

« consider the findings, report and recommendations of the independent
investigator including any new material evidence material to the allegations

+ give the officer the opportunity to state their case

« (question any witnesses where relevant

The IDC may decide on the following outcomes:

1. No further action should be taken - the officer should be informed and

appropriate communication prepared to ensure no damage to the officer's

reputation

The issue should be resolved informally or through another procedure

3. The case should be referred back to the investigator for further investigation -
this should be only when itis absolutely necessary in order to make a decision
(for example to investigate any new evidence)

4. To take action short of dismissal (ie to issue a disciplinary sanction) - the officer
should be notified of this and given the right of appeal

5. To recommend to Council to dismiss the officer

no

Where the IDC recommends to dismiss the officer, the Leader and all members of
the Cabinet should be informed. This part of the process should be carried out by the
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Deputy Chief Executive in conjunction with Democratic Services.

The IDC will inform the officer of the decision and put that recommendation to the
Independent Panel along with the Independent Investigator's report and any other
necessary material.

The IDC will reconvene once the report from the independent panel is received to
consider the recommendation to dismiss. If the recommendations to dismiss do not
change, the officer will be informed of the decision at this point and given the right to
appeal. This will be to full Council.

Should the IDC decide not to dismiss, other options should be considered (see
above IDC outcomes).

Independent Panel

If a recommendation to dismiss is made by the IDC an Independent Panel (IP) will
be established comprising of three independent panel members (or atleast 2) who
are:

« anindependent person appointed by the Council who is a local government
elector in this borough

« anindependent person appointed by the Council for the purpose of the Council
members conduct regime under the Localism Act 2011

« anindependent person appointed by another Council for the purpose of the
Council members conduct regime under the Localism Act 2011

Appropriate training devised by the JNC is available for panel members if required.

The IP will be held in accordance with the Council's Hearing Procedure and will take
place at least 20 working days before the meeting of the Council and the timings of
the meetings should be set far enough apart so as to ensure that the Panel can
perform its role thoroughly, including to produce a report which can be circulated to
council members five working days before the Council meeting.

The Panel is not a full re-hearing of the case and will not involve the calling of
witnesses.

The Panel will be supported by officers who have not attended meetings of the IDC
and the agenda/papers agreed by both the Council and the officer.

Both parties should be present or represented (the IDC might be represented by its
Chair or other nominated person) at the Panel meeting.

The Panel should review the IDC’s recommendation for dismissal and prepare a
report for Council. It will:

+ receive the IDC recommendations and reasons - presented by the Chair of the
IDC

« receive the report from the independent investigator, who will be invited  to the
IP to provide clarification if required

« receive oral/written representations from the officer, who will be invited to attend

16



and invite any response on behalf of the IDC to the points made
« ask questions of either party

The IP will consider all of the evidence and formulate any advice, views or
recommendations it wishes to make to Council concerning the dismissal of the
officer. A report will be prepared for the IDC / Council. if the Panel disagree with the
IDC’s recommendations to dismiss, the report should include a clear rationale of the
reasons why and the Chair of the Independent Panel should be invited to attend the
meeting of the IDC to present the report and answer questions.

Council

As the Standing Orders Regulations require that the council approves the
recommendation for dismissal before notice of dismissal is issued, there might be
concern about the ability to offer a fair appeal if the whole council was already
familiar with the issues and had already taken the decision to dismiss.

The Model Procedure upon which this procedure is based envisages that the
principal decision to recommend dismissal is taken by the IDC and the council
meeting fulfils the necessary requirement for an additional level of decision making
necessary to demonstrate an effective appeal.

Where there is a recommendation to dismiss the Head of Paid Service, S151 Officer

or Monitoring Officer, Council must approve the dismissal before notice of dismissal
is issued.

A special meeting of Council will be set up by Democratic Services and will take
place at least 20 working days after the meeting of the Independent Panel.
The Council meeting serves two purposes:

* To consider whether to approve the IDC recommendation to dismiss
* To act as the appeal mechanism against a dismissal decision

In view of the need for the council to ensure a fair decision-making process, it will
need to consider whether members already involved in these, or other, ways should
take part in the council meeting having regard to whether their participation in the
meeting would give rise to unlawful decision-making or maladministration, due to
predetermination or bias. Therefore Members with previous involvement should not
take part in the Council deliberations.

This involvement might be as:

* Complainant

*+  Member of the IDC

* Witness in the investigation and / or hearing

e Member offering public comments on the ongoing disciplinary process

Disciplinary proceedings are usually conducted in meetings from which the public
have been excluded, and this practice is commended for council meetings
considering the exercise of the function to dismiss the Head of Paid Service,
Monitoring Officer or S151 Officer.
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Given the thoroughness and independence of the previous stages it will not be
appropriate for Council to undertake a full re-hearing of the case. Instead,
consideration by the council will take the form of a review of the case and the
recommendation to dismiss, and any advice, views or recommendations of the
Independent Panel and the meeting will review the case, the recommendations to
dismiss and any other evidence/representations. This stage will also act as the
officer's appeal against the recommendation to dismiss.

In addition:

+ the officer will attend and make representation first as this will effectively be their
opportunity to appeal

« the Chair of the IDC will attend and present the recommendation to
dismiss/reasons

« the advice, views and recommendations of the Independent Panel will be taken
into consideration

« the conclusions from the investigation will be considered

Council will have three options:

« to confirm the dismissal of the officer - this should be communicated to the
officer as soon as possible

« to reject the recommendation to dismiss the officer, ie no sanction - this should
be communicated to the officer and communications prepared to ensure as far
as possible there is no damage to their reputation

« Impose a lesser sanction or refer back to the IDC to determine the lesser
sanction

Appeals Committee

Appeal Hearings against disciplinary sanctions short of dismissal imposed by the
IDC will be heard by an Appeals Committee which will be politically balanced,
include at least one cabinet member and will comprise of at most five elected
members who were not members of the IDC.

lts purpose is to hear the officer's representation and review the case (the case and
disciplinary sanctions applied by the IDC, the IP findings and the investigation report
along with any other evidence relating to the case for example new information,
executive objections (if relevant), outcome of any further investigation, etc.

They will also conduct any further investigations necessary to enable them to reach
a decision.

The Panel may decide:

« to confirm the sanction given

« no sanction should be given - communications should be agreed with the
officer to ensure as far as possible no damage to their reputation)

« alesser sanction should be given

The decision of the Appeals Committee is final.
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